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INTRODUCTION

The verdist of this case was the product of a fair and just trial over the course of

eight days. The circuit court properly interpreted and applied Wis. Stat. $ 907.02(l)

in admitting Plaintiffs' expert Dr. Wener's testimony. Dr. Wener's expert opinion in

this case was both relevant, reliable and assisted the trier of fact. Dr. Wener's

testimony was the product of reliable principles and methods, which he then reliably

applied to the facts of the case. The circuit court analyzedthe reliability of Dr.

Wener's testimony pursuant to Wis. Stat. $ 907.02(1) on three separate and

independent occasions: pre-trial, during trial, and post-trial. With each review of Dr.

Wener's opinion testimony, the circuit court properly applied the Wis. Stat. $

907.02(l) and dictated on record the basis for his decision.

Secondly, the circuit court properly denied Defendants' motion for new trial as

the Plaintiffs' counsel's statements during closing argument were not prejudicial nor

did they violate court orders to result in an unfair trial and improper verdict.

Plaintiffs' counsel's statements did not cross the well-established lines with

inflammatory rhetoric, personal attacks, or blatant pleas to jurors, sympathies.

Plaintiffs' counsel statements did not rise to the level of reversible error.

Finally, the Defendant Dr. Balink received a fair and just trial. No

circumstances of this case justi$ a new trial in the interests ofjustice under Wis. Stat.

5752.35. Credible evidence presented attrialsupports the jury's verdict. As each

argument is discussed within this brief, the applicable law, principles ofjustice, and

fairness to the severely injured minor plaintiff demand that this jury verdict be

affirmed.
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STATEMENT OF ISSUES

I. Did the testimony of the Plaintiffs' standard of care expert, Dr. Wener, on the

issue of prenatal care or informed consent, meet Wis. Stat. $ 907.02(l)'s reliability

standard?

Answer by circuit court: Yes.

il. Were the comments made by Plaintiffs' counsel during closing argument so

prejudicial to warrant a new trial?

Answer by circuit court: No.

m. Did the interests ofjustice require a new trial under $ S05.15(l)?

Answer by circuit court: No.

STATEMEI\T ON ORAL ARGUMENT AND PUBLICATION

Plaintiffs-Respondents request oral arguments by the parties given the

complex issues of law and fact surrounding the case. Publication is warranted

pertaining to the application of the newly amended Wis. Stat. $907.02(l) and would

benefit Wisconsin litigants.
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STATEMENT OF THE CASE

A. PROCEDURAL BACKGROUND LEADING TO APPEAL

1. Nature of the Case

On July 29'n,2011, the Plaintiffs, Braylon Seifen, by his Guardian Ad Litem

Paul Scoptur, Kimberly Seifert and David Seifert (hereinafter "the Plaintiffs", and as

individuals referred to as o'the minor plaintiff, Braylon Seifert", "Mrs. Seifert" and

"Mr. Seifert" respectively) brought a civil action against the Defendants, Dr. Kay M.

Balink and ProAssurance Wisconsin Insurance Company (hereinafter the

"Defendants" and individually referred to as "Dr. Balink" and "the Fund"

respectively) for medical negligence and lack of informed consent.

The Plaintiffs' complaint alleged that:

(1) Dr. Balink was negligent in applying too much force and traction during

her delivery of the minor Plaintiff, Braylon Seifert, after she diagnosed a shoulder

dystocia, resulting in the severe and permanent brachial plexus injury to Braylon

Seifert's left arm, hand and shoulder; and

(2) Dr. Balink should have counseled Mrs. Seifert on the prenatal risks of

shoulder dystocia prior to delivery and, specifically, that she breached the standard of

care when she failed to obtain informed consent from Mrs. Seifert for delivery via

cesarean section to avoid the risks of shoulder dystocia and fetal injury.

Defendants' recitation of the Nature of the Case grossly overstated and

misleads the Court as to what it is that the "plaintiff alleged" caused the severe and

perrnanent injury suffered by the minor child, Braylon Seifen. The Defendantso



recitation is an inaccurate account of the medicine. Their description of what

"plaintiff alleged" fails to account for plaintiffs' allegations that Dr. Balink was

negligent during delivery when she breached the standard of care by using excessive

traction after diagnosis of shoulder dystocia and that the excessive traction caused the

minor child's injury. This allegation was never challenged during any of the

Defendants' motions, pretrial or during trial after Dr. Wener testihed.

2. Relevant Procedural Background and Case
Disposition in the Circuit Court

i. Relevant Pre-Trial and Post-Verdict Motions

Both parties filed numerous pretrial motions in limine relative to testimony to

be presented during trial and argued in post-verdict motions.

Specifically,

a. Defendants sought a pretrial order excluding opinion testimony,

pursuant to recently amended Wis. Stat. 907.02(I), to be offered by Plaintiffs'

obstetrical expert, Dr. Jeffrey Wener, concerning onltt prenatal care. The Defendants

did not challenge Dr. Wener's opinion that the use of excessive traction during

delivery by Dr. Balink caused the minor child's injury, nor did they challenge the

testimony of Dr. Grossman and Dr. Adler that excessive traction was the cause of the

minor plaintiff, Braylon Seifert's injury.

The plaintiff opposed the defendants' motions in limine, incorporated herein.

After hearing, the motion to exclude opinions of Dr. Wener was denied.

The Defendants renewed their motion after Dr. Wener testified seeking only to

exclude Dr. Wener's testimony concerning only prenatal care. This motion was

denied.

Defendants then sought a directed verdict at the conclusion of the Plaintiffs'



case. Again, the Defendant sought to exclude only opinions concerning prenatal sare.

This motion was also denied.

b. Dr. Balink sought an order to preclude plaintiffs' counsel from

commenting that this case is analogous to any case in which negligence is compared to

the duty of an average person. (R. 57: pp. 12-13) This motion was granted. (R. 138:

pp. 20).

c. Dr. Balink sought an order to preclude Plaintiff s counsel from arguing

to the jury that they can determine medical negligence using their own experience,

common sense or without expert testimony. (R. 57: pp. 13-14) Here, the circuit

court determined that jurors may use their common sense when they assess witness

credibility and are instructed not to use their ordinary sense and logic in determining

whether a doctor is or is not applying a standard of care. (R. 138: pp.2l).

d. The Fund sought an order to preclude Plaintiffs' counsel from using an

analogy between a healthcare provider's negligence and the average driver who

carelessly fails to observe the Rules of the Road. (R. 67: No 2) This motion was

granted. (R. 138: pp. 30).

ii. Trial and Jurv Verdict

This case was tried before a jury over eight days. On August 20th, 2013 the

jury was provided with a Special Verdict form containing five questions. (R.115:l-3).

Questions 1 and 2 concemed negligence. (Id) Questions 3, 4 and 5 concerned

informed consent. (Id.)

The jury returned a verdict in favor of the Plaintiff on Questions I and

Question 2 (R. 115: 1-3) as follows:



Question No. 1: Was Dr. Kay Balink negligent in the prenatal and delivery care of
Kimberly Seifert/Braylon S eifert?

Answer: Yes.

Question No. 2: If you answered Question I "yes" then answer this question: Was

such negligence a cause of injury to Braylon Seifert?

Answer: Yes.

The jury did not retum a verdict for the Plaintiff on Question No. 3 (R.115: 1-

3) as follows:

Question No. 3: Did Dr. Kay Balink fail to provide Kimberly Seifert with
information necessary to enable her to make an informed decision about her delivery

choices?
Answer: No.

The jury was not requested to answer question 4 and 5 after having answered

o,no,, to euestion 3. (Id.) Question 4 asked the jury to determine whether, if a

reasonable person, placed in Kimberly Seifert's position, after having been provided

necessary information about her condition, the risk of natural delivery given her

condition, and vacuum extraction, would that person have refused the procedure

offered? (Id.) euestion 5 asked the jury to determine whether the failure of Dr.

Balink to disclose necessary information to Kimberly Seifert was a cause of injury to

Braylon Seifert. (Id.)

post-Verdict motions were heard on November 15tn, 2013. Judgment entered

on December 23'0, 2013. The Defendant's Notice of Appeal was filed on January

15tn, 2014.
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B. STATEMENT OF FACTS RELEVANT TO THE ISSUES
RAISED FOR REVIEW

1.. Testimony of Dr. Wener

i. Kimberly Seifert's Prenatal Care

Mrs. Seifert weighed 269 pounds when she became pregnant. (R. 141, p. 8l).

At the end of her pregnancy, Mrs. Seifen weighed 306 pounds, gaining approximately

36 pounds. (Id.) It was Dr. Wener's testimony that a 35 pound weight gain was a

little too much for Mrs. Seifert. (R. 141, p. 82).

Dr. Balink had Mrs. Seifert undergo a one-hour glucose tolerance test on

March 19,2009. (R. I4I,p.82; R.I16: Ex 236 at RICH 226). It was Dr. Wener's

testimony that the results of the test were abnormal and that Mrs. Seifert required a

three-hour glucose tolerance test. (R. 141: pp. 82-83). Dr. Wener testified that Mrs.

Seifert was never diagnosed as a gestational diabetic because the correct testing was

not done. (R.l4I: p. 137).

On May 26,200| Mrs. Seifert underwent induction of labor for indications of

high blood pressure, early preeclampsia and large for gestational age, or "LGA." (R

l4l: p. 86; R: 116, Ex. 260). "LGA" is an ultrasound term used when the baby is

above the 90th percentile and above. (R. 141:pp. 36-87). The estimated fetal weight,

or"EFW"was 8%pounds. (R: l4l:p. 100; R. 116,Ex.260). Thebirthweightwas

9 pounds 12 ounces. (R. 141: p. 100).

ii. Dr. Wenerts Opinions Concerning Prenatal Care

It was Dr. Wener's opinion that Dr. Balink fell below the accepted standard of

sare when she failed to use a one-hour glucose tolerance value of 130 and failed to



require Mrs. Seifert to undergo a three-hour glucose tolerance test to diagnose

gestational diabetes. (R. l4l: p. 83). It was Dr. Wener's opinion that Mrs. Seifert

was a gestational diabetic. (Id., pp. 85-86).

It was Dr. Wener's opinion Dr. Balink anticipated a large baby and that her

reference "LGA" was reference to a large baby. (R. 141, p. 87). It was Dr. Wener's

opinion that gestational diabetes, obesity and large baby are all risk factors that Dr.

Balink should have been aware at the time. (Id.).

It was Dr. Wener's opinion that, despite the inaccuracies of ultrasound, it is the

best means of evaluating the size of the baby and has a l0 to 15 percent acceptable

range for accuracy. (Id. at 100-l0l). Considering the 10 to 15 percent range, it was

Dr. Wener's opinion that ultrasound should have been done to estimate fetal weight

and that Dr. Balink fell below the accepted standard of care when she failed to order

an ultrasound to evaluate fetal weight. (Id.) Dr. Wener based his opinion on Mrs.

Seifert's obesity, diabetes and diagnosis of large for gestational &ga, or "LGA." (Id.)

Dr. Balink knew Mrs. Seifert's baby was large, but she did not know how large. (Id.)

iii. Kimberly Seifert's Labor

Mrs. Seifert was completely dilated and ready to push at I l:00 p.m. (R.l4l:

pp. 88-89). Dr. Wener testified that it was important to know how long Mrs. Seifert

had been pushing because it's a large baby and there is more of a risk of shoulder

dystocia. (R. I4l:89-90). It was an hour and thirteen minutes before the suction cup

of the vacuum was applied. (Id. at 90). With the application of the vacuum, you are

not able to know how long the second stage of labor would have been because the

labor is cut short by the vacuum. (Id). The vacuum was applied four times over a



period of 13 minutes to assist in delivering the baby. (Id., R:116, Ex. 259-260).

There is no mention inthe medical record as to why the vacuum was applied. (R.141:

p. 110).

iv. Dr. Wener's Opinion Concerning Labor and Use of the
Vacuum

It was Dr. Wener's opinion that the vacuum is the largest risk factor for

causing shoulder dystocia. (Id.). It was Dr. Wener's opinion that Dr. Balink should

not have applied the vacuum on this child because of the risk factors already
J

established for shoulder dystocia and knowing that a vacuum assisted delivery is the

largest of the risk factors. (R. l4l,p. lI2). It is Dr. Wener's opinion that Dr. Balink

should have opted for a cesarean section or simply allowed the mother to continue to

push to avoid the severe brachial plexus injury. (R: 141, p. l l3).

v. Kimberly Seifert's Delivery of Braylon Seifert

After the head delivered, Dr. Balink diagnosed shoulder dystocia. (R.145: p

131-132). She undertook a sequence of recognized obstetrical maneuvers to release

the infant's shoulders from the pelvis, including McRoberts suprapubic pressure and a

corkscrew (Woods) maneuvers. (R. 145:pp. 133-134; R:141, p. 103). Dr. Balink then

delivered the posterior shoulder with fracture of the right humerus before the anterior

shoulder dislodged. (R. l4l: p. 104; R:116, Ex. 259-260). It was appropriate for Dr.

Balink to perform the shoulder dystocia release techniques; however, the fact that

maneuvers are done does not indicate whether they are performed correctly. (R. l4l:

p. 103-104).



vi. Dr. Wener's Opinion Testimony Concerning Delivery

It was Dr. Wener's opinion that Dr. Balink applied excessive traction to the

baby's head at the time of delivery. R.l 41, p. I l3). Dr. Wener's opinion was based

upon the fact that the injury was to all of the nerves, and required graphs, and to see a

significant injury in a situation like that implies force. (R.141: p. 114). Further, Dr.

Balink testified that when traction is applied it has to be reasonably and not gentle

traction. (Id.) It was Dr. Wener's opinion that "any traction that is applied to the

baby's head has to be gentle traction." (Id.) It was Dr. Wener's opinion that Dr.

Balink breached the standard of care and caused the baby's brashial plexus injury.

(Id.). Dr. Wener's opinion was based upon the severity of the injury that is

documented throughout the record and Dr. Balink's notes that this was a severe

shoulder dystocia. (Id.). It was Dr. Wener's opinionthat "in orderto get all the nerve

roots to be involved, there's got to be a lot of pressure." (R:l4L: p. 115).

vii. Defendants' Experts' Testimony

Defendants' expert, Dr. Rouse, agreed with at least some of Dr. Weiner's

opinion when he testified that, "[a]ll other things being equal, these women have

bigger babies," and when asked if an obstetrician takes into account that obese

women tend to have bigger babies. (R. 146: pp. 216). Dr. Rouse also testified that

big babies are more likely to have shoulder dystocia. (R. 146: pp. 206-207). He

further testified that "the problem in gestational diabetes is that blood sugars tend to

be too high." (Id. at p. 186) And that problem "can lead to an overgrown baby" (Id.)

And, funher that it can also "lead to should dystocia." (Id.) Additionally Dr. Rouse

agreed that medicine is individualized. (R. 146: pp. 194, 197).



The defendant's own expert Dr. Rouse said it best himself when discussing the

American College of Obstetricians and Gynecologist literature (hereinafter "ACOG"),

"...back to your individualization, we wouldn't need doctors; we could just have

robots if we didn't have to individualize care. (R. 146: pp. 193-194.) Further, Dr.

Rouse answered "in general, sure" when asked by Plaintiffs' counsel "I'm talking

about how you treat patients, you try to consider all the information, how those

different pieces of information affect each other, correct?" (Id. at p. 197 .) Again, Dr.

Rouse answered in the affirmative when asked "If a patient came into your office, and

was small and very thin, hadn't gained a lot [ofl weight, and if a patent came into

your office who was heavy and had gained more weight, you might look at them

differently into what issues might affect either one?" (Id.)

Dr. Rouse agrees with Dr. Wener. Dr. Wener stated that "you have to look at

the patient as a whole and look at all of the risk factors as they are applicable to that

patient." (R:144 p. 66.) Dr. Wener took each individual risk factor alone, i.e.

diabetes, large for gestational d5a, and macrosomia, and obesity and opined that one

single risk does not in and of itself mean that the delivery will be complicated by

shoulder dystocia. (R:lal p. 65). He then stated that there is meaning or importance

to the number of risk factors present when assessing someone for shoulder dystocia

because "you have to look at the patient as a whole and look at all of the risk factors

as they are applicable to the patient." (R:1al p. 66).

Finally, Dr. Rouse confirms that ACOG's literature states that it should not be

considered the standard of care that it is a guideline in stating "they're not the law,

they're reasonable set of guidelines." (R. 146: pp. 193-194).



Dr. Rouse also supports Dr. Wener's opinion concerning traction. (R. 146, pp.

224-225). Dr. Rouse testified that he would not allow a resident who was delivering

an infant to use exsessive traction because it can cause a pennanent brachial plexus

injury. (R: 146: p.225). Dr. Rouse testified that when he is teaching residents how to

handle shoulder dystocia, he does not allow them to use excessive traction. (R: 146,

pp. 224-225) The Defendants are unable to deny that the use of excessive traction is

below the standard of care because it is well known within the medical community

that excessive traction will cause a brachial plexus injury. (Id.)

Further, the Defendant's pediatric neurologist Dr. Mark Scher testified that

in general excessive traction applied by a physician in the delivery of a baby and the

presence of shoulder dystocia can cause a perrnanent brachial plexus injury. (R: 146

pp. 7l). Dr. Scher agreed with Plaintiffs counsel that a child who suffers an

avulsion at birth in the presence of shoulder dystoc ia, that can be cause by excessive

lateral traction applied by uphysician. (R: A6 p.75).

2. circuit court Ruting on Admissibility

The circuit court in its analysis of Dr. Wener's testimony differentiates

Daubert's applicability to product liability, engineering type analysis and medical

testimony. (R. 138: p. 42.) The court acknowledged that Daubert is the standard

applied to medical cases, "although it doesn't lend itself nicely, analytically, to

medical type analysis." (Id.) The circuit court acknowledge that ,,human analysis of

the human body which is not as predicable as a certain metal that can be tested for its

metallurgical properties, for example." (Id.) The circuit reco gnizedthat Dr. Wener,s

methodology was "classic medical methodology." (R:138, p. 53). The circuit court

10










































































